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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
" EASTERN DIVISION

State of Ohio

Plaintiff, :
CIVIL ACTION NO.
V. :
: ' Judge Graham
E. I. du Pont de Nemours and Magistrate Judge King
Company and PPG Industries, Inc.,

Defendants and Third-
Party Plaintiffs,

V.

Ellen J. Bowers, as Executrix
of the Estate of John N. Bowers,
Georgia-Pacific Corporation, -
General Electric Company, '

' e e S N N e i i Nt N o s e S e e S ot N i

Third-Party Defendants.

CONSENT __ DECREE

I. .EAQEQBQEHQ

A. WHEREAS the State of Ohio, on relation of Attorney General
Betty D. Montgomery, has filed a Complaint in this matter pursuant to
§§107 and 113 of the Comprehensive Envirdnmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§9607 and
9613, and pursuant to applicable sections of the Ohio RevisedlCode
Chapters 3734 and 6111. ’

B. The State of Chio in its Complaint seeks reimbursement for
past costs in fesponding to releases and threatened éeleéses of

hazardous substances into the environment from the Bowers Landfill

Site located in Pickaway County, Ohio (WBowefs Site"'or "Site"), rand



a declaratory judgment that the Defendants are liable for all future
response costs to be incurred by the State of Ohio pursuant to the
provisions of this Consent Decree.

C. Pursuant to Section 105 of CERCLA, 42 UQS.C._§ 9605, U.S.
EPA placed the Site on the National Priofities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register
on September 8, 1983,‘48.Fed. Reg. 40658.

D. In fesponée to a release or a substantial threat of a
release of a hazardous substance at 6r froﬁ the Site, on January 15,
1985, the Settling Defendants sigﬁed an Administrative Ofdér on
Consent to perform a Remedial Investigation and Feasibility Study
("RI/FS") for the Site pursuant to 40 C.F.R. §300.430.

E. 'Settling Defendants completed a Remedial Investigation
("RI") Report on or abdut August_22, 1988, and Settling Defeﬁdants
completed a Feasibility Study ("FS") Report on or about February 3,
1989.

F. A final Record of Decision ("ROD") was executed on March
31, 1989. The State has reviewed and cémmented and has given its
concurrence to the ROD. (The ROD has been filed in this Court as

Appéndix A to the Consent Decree lodged by the United States on
August 31, 1993 and épproved by order of this Court entered ﬁecember

14, 1993, in a companion action captioned United States of America v.

~

E.I. du Pont de Nemours and Company and PPG Industries, Inc., et al.

.Case No.C2-91-742) (hereinafter referred to as the “U.S. EPA Consent
Decree”). Notice of the final plaﬁ for the Remedial Action was

published in accordance with Section 117(b) of CERCLA.
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G. The Remédial Action has been completed by U.S. EPA. The
First-Year Groundwater Monitoring task has been performed by the
Settling Defendants' in accordance with the First-Year Groundwater
Monitoring Work Plan approved by U.S. EPA and Ohio EPA, attached_to
the U.S. EPA Consent Decreé as Appendix B. The Operatioﬁ and
Maintenahce of the Remedial Action will be performeé by the'Settling
Defendants in accordance with this Consent Deéree and the
“Groundwater Monitoring/Operation and Maintenance Plan” approved by
Oﬁio EPA which is attached hereto as Appendix A.

H. The State has incurred costs in addressing releases of
hazardous substances from the Site and expects to incur additional
costs.

I. The purpose of this Consent Decree is to provide for: (1)
reimbursement of the State of'Ohip’s Response Costs, as this term is
defined in Section IV of this Consent Decree, concerning the Site;'
-{2) reimbursement of Ohio EPA’'s future Oversight Costs as this term
is defined in Section IV of this Consent Decree; and (3)
iﬁplementation of the Groundwater Monitorihg/Operation and
Maintenance Plan, which has been approved by Ohio EPA and is.attached
hereto as Appendix A.

J. Solely for the purposes of Section 1i3(j) of CERCLA, the
Remedial Action selected by the ROD and the Work as defined in
Section IV of this Consent Decree to be performed by the Settling
Defendants shall constitute response action taken or ordered by the

President.

K. The Defendants and Third-Party Defendants that have entered
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into this Cénsent Decree do not admit any liability to the State of
Ohio arising out of the transactions or occurrences alleged in the
Compléint.

L. The Parties recognize, and the Court by entering this
Consenﬁ Decree findé, that this Consent Decree has been negotiated by
the Parties in good faith, that performance of the requirements of
this Consent Decree will facilitate the performance of the Operation
and Maintenaﬁce Work Plan and will avoid prolonged and costly
litigation between the Parties, and that’this Consent Decree is fair,
reasonable, and in the public interest.

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, AND DEéREED:
II. JORISDICTION

1. This Court has jurisdiction over the subject matter

herein, and the parties hereto pursuant to 28 U.S.C. §1331 and 42
.U.S.C; §§9607 and 9613 (b) and this Court’s pendent jurisdiction over
.State_claims. Settling.Defendapts and Third—Party Defendants'shall_
not challenge this Cbuttfs jurisdiction to enter and enforce this
Consent Decree, and waive service of summons in this action. Venue
is proper in this court. Settling Defendants and Third—Pafty
Defendants shall not challenge the terms of this Consent Decree.
ITII. PARTIES BOUND |

2. This Consent Decree applies to and is binding upén the
State of Ohio and upon Settling Defendants and Third-Party Defendants
and their heirs, successors and assigns. Any change in ownership or
corporate status of a Settling Defendant or a Third—Party Defendant

including, but not limited to, any transfer of assets or real or

\
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personal property shall in no way alter such Settiing Defendants’ or
Third-Party Defendants’ responsibilities under this Consent Decree.

3. Settling Defendants shall provide a copy of this Consent
Decree to each contractor hired to perform the Work required'by this
Consent Decree and to each person representing any Settiing Defendant
with respect to Ehe Site or the Work and shall condition all
contracts entered into hereundef upon performance of the Work in
conformity with the terms of this Consent Decree. Settling
Defendants or their contractors shall provide written notice of the
Consent Decree to all subcontractors hired to perform any portion of
the Work required by this Consent Decree. Settling Defendants shall
nonetheless be responsible for ensuring ﬁhat their contractors and
subcontractors perform the Work contemplated herein in accordance
with this Consent Decree. With regard to the activities undertaken
pursuant to this Consent Decree, each contractor and subcontractor
shall be deemed to be in a contractual relationship with the Settling
Defendants within the meaning of Section 10§(b)(3) of CERCLA, 42
U.S.C. §9607 (b) (3).
Iv. DEFI IONS

4. Unless otherwise expressly provided herein, terms used in
this Consent Decree which afe defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them in

CERCLA or in such regulations. Whenever terms listed below are used

\,
N

in this Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

“Additional Work” shall mean Work not required in the Operation
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and Maintenance Work Plan, but required to maintain the effectiveness
of the Remedial Action.

"CERCLA" shall mean the Comprehensive Environmental Response,
qupensation, and Liability Act of 1980, as amended, 42 U.S.C. §9601
et seg.

"Consent Decree" shall mean this Decree and all appendices
attached hereto (listed in Section XXVII). In the event of a
conflict between this Decree and any appendix, this Decree shall
control. -

"Costs" shall mean Response Costs, and Oversignt Cssts.

"Day" shall mean a calendar day unless expressly stated.to be a
working day. "Working Day" shall mean a day other than a Saturday,
Sunday, or state or federal holiday. In computing any period of time
under this Gonsent_Decree, where the last day &ould-fall on a
Saturday, Sunday, or fedefal holiday, the period shall run until the
close of business of the next Working Day.

"Ohio Environmental Protection Agency" or "Ohio EPA" shall mean
the Stste Environmental Protection Agency and any successor
departments or agencies of the State.

"U.S. EPA" shall mean the United States Environmental
Protection Agency and any succsssor departments or agencies of the
United States.

"National Contingency Plan" or.“NCP" shall mean the National
0il and Hazardous Substances Pollution Contingency Plan promulgated
pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40

C.F.R. Part 300, including, but not limited to, any amendments
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thereto.

"Operation and Maintenance® or "O & M" shall mean all
activities required to maintain the effectiveness of the Remedial
Action, including but not limited,té groundwater and surface water
monitoring, gas monitoring, wetlands maintenance, and inépection and
méintenance of the landfill cap, as requiréd under the Operation and
Maintenance Work Plan'approved by Ohio EPA pursuant to the ROD.

"Operation and Maintenance Work Plan" or “Work Plan” shall mean
the document entitled “Groundwater Monitoring/Operation and
Maintenance Plan,” attached hereto as Appendix A, which ﬁas been
approved by Ohio EPA and which describes the O&M activities to be
undertaken pursuant to this Consent Decree, any documents
incérporated by reference and any modifications made to Appendix A in
accordance with this Consent Decree. The Operation and Maintenance
Work Plan ihcludes by reference: (1) a Health and Safety Plan for
"field activities which'confqrmé to.the applicable Occupational Safety
and Health Administration requirements including, but:not limited
to, 29 C.F.R. § 1910.120; and (2) a Quality Assurance froject'Plan
(“éAPP") which is not inconsistent with the NCP and applicable
guidance documents. The Health and Safety Plan which will be
reviewed and commented on by Ohio EPA, and the QAPP, which will be
approved by tho EPA are/shall be incorporated by reference in this
Consent Decree but are not.inciuded in Appendix A hereto due to their
voluminous nature. The Work Plan, including the Health and Safety
Plan aﬁd the QAPP, is or shall upon completion be available for.

review at the information repository for the Site located at the

.7



Pickaway County District Library in Circleville, Ohio, at Ohié EPA’s
Central District Office, Columbus, Ohio, and at U.S. EPA, Region V,
in Chicago, Illinois.

"Oversight Costs" shall mean all costs not inconsistent with
the National Contingency Plan, incurred by the Sfate in monitoring
and ehsuring compliance with the requirements of this Consent Decree,
including but not limited to'monitoring and ensuring compliance with
the Operation and Maintenance Work Plan including any modifications
thereto. Such costs shall include, but are not limited to, payroll\
and other direct costs, indirect and overhead costs, sam@ling and-
laboratory costs, travel costs, contractor costs, and all costs of
reviewing thé Work performed pursuant to this Consent Decree.

"Owner Settlor" or "Ownér“ shall mean Third-Party Defendant
Ellen J. Bowers, as Executrix of the Estate of John N.-Bowers, or her
successor.

"Paragraph" shall mean a portion of this Consent Decree
identified by-an arabic numeral or an upper case letter.

"Parties" shall mean thé State of Ohio,.the Defendants and the
Third-Party Defendants. |

"Plaintiff" shall mean the State of Ohio.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. § 6901 et seg. (also known as the Resource Consérvation and
Recovery_Act).

"Record of Decision" or "ROD" shall mean the U.S. EPA Record of
Decision relating to the Bowers Site signed on March 31, 1989, by_the'

Regional Administrator, U.S. EPA Region V, and all attachments
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thereto.

"Remedial Action" shall mean those activities undertaken by
U.S. EPA and/or Ohio EPA to implement the remedy as selecﬁed_in the
ROD. For purposes of this Consent Decree, Remedial Action shall not
include Opefétion and Maintenance activities. |

"Response Costs" shall mean all direct and indirect costs
incurred by the State concerning the Site, which are not inconsistent
with the National Contingency Plan and which are (1) incurred by the
State prior to the entry of this Consent Decree, or (2) incurred
pursuant to this Consent Decrée. Response Costs shall inélude,
without limitation, costs incurred by the Ohio Attorney General'’s
Office and the ten percent (10%) share of the costs to complete the
Remedial Action incurred by the United States pursuant to the June
1991 "Superfund State Contract Between the Ohio Envifonmental
Protection Agency and the United States Environmental Protection
Agenéy for Remedial Activities at the Bowers Landfill Site". Only’
for the purposes of this Consent Decree, Response Costs shall not
include Oversight Costs. Nothing in this definition or this.Consent
Decree shall be construed as an admission by the State that oversight
costs are not recoverable as costs of removal or remedial action
under 42 U.S.C. 9607(a). Nothing in this definition or this Consent
Decree shall be'const;ued as an admission by Settling Defendants that
oversight costs are recoverable as costs of removal or remediél
action under 42 U.S.C. 9607 (a).

“Settling_Defendants“_or “Defendanés" shall mean E.I. du Pont

de Nemours and Company and PPG Industries, Inc.
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"Site" shall mean the Bowers Lanafill Superfund Site,
encompassing approximately 12 acres, located in rural Pickaway
County, Ohio, approximateiy 2.5 miles north of the City of
Circleville, Ohio. The Site is immediately northwest of the
intersection of Island Road and_Circleville-Florence Chapel Road, on
the east side of the Scioto River Valley. The landfill lies within
the Scioto River floodplain. Its northwestern and southern-most
points abut the Scioto River as depicted generally on the map
attached as Appendix C.

"State" shall mean the State of Ohio, including without
limitation its agencies, departmenﬁé; successors and assigns.

"Supervising antractor“ shall mean the principal contractor
retained by the Settling Defendants to supervise and direct the
performance of the Work under this Consent Decreé.

"Third-Party Defendants" or "Settling Third—Party_Defendants"
shall mean Ellen J. Bowers, as Executrix_of the Estate of'John N.
Bowers; Georgia—Pacific Corporatioh, And Genéral Electric Company.

"United States" shall mean the United States of America.

*"Waste Material" shall mean (1) any "hazardous substance" under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or
contaminant under Section 101(33) of CERCLA, 42 U.S.C. §9601(33); and
(3) any "hazardous waste" under Ohio Revised Codé §3734.01(J) and the
rules promulgated thereunder. .

"Work" shall mean all activities Settling Defendants are
required to_perform under this Consent Decree in conjunction with the

requirements of the Operation and Maintenance Work Plan (including’
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ahy modifications thereto) to maintain the effectiveﬁese of the
Remedial Action, except those activities fequired by Section| XXIII
(Retention of Records).
v. GENERAL PROVISIONS
5. o0bijectives ef the  Parties
The objectives of the Parties in -entering into this Consent
Decree are to protect public health, welfare aed the environment at
the Site by the performance of Operation and Maintenance activities,
at the Site by the Settling Defendants in accordance with this
Consent Decree and the Operation and Maintenance Work Plan and to
reimburse the State of Ohio’s Oversight Costs and Response Costs;
6. Commi tment b e n Defen ts
a. Settling Defendants shall fihance.and perform the
Work, and Additional Work, if any, required pursuant to Paragraph.ll
of this Consent Decree, in accordance Qith this Consent Decree and
shall reimburse the State for Oversight Costs ae provided in this
Consent Decree. Settling Defendants and Third—Party Defendants,
exeepting the Owner, together shall reimburse the State for Response
Coets, as provided in this Consent Decree.
| 'b. Notwithstanding any otﬁer provision in this Consene
Decree, Settling Defendants do not agree, nor shall they be required
by this Consent Decree, to pefform any task, in addition to the Work,
or Additional Work, 1if required, which constitutes “corrective
action” as that term is used in the ROD. By entering iﬁﬁo ehis
Consent.Decfee, the State of Ohio and the Settling Defendants are

admitting neither that the Settling Defendants are liable to perform

N
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a “corrective action” as used in the ROD, nor that the Settling
Defendants are not so liable. The Parties will determine that
liability in the future, if and when the need arises. The State of
Dhio reserves all rights to take any action to require any or all
Settling Defendants to perform ”correCtive action” as that term is
used in the ROD. |
c. Thevobligatione of Settling Defendante te finance and

perform the Work and to reimburse the State for Oversight-Costs are
joint and several. The obligatiens of Settling Defendants and
Third-Party Defendants, excepting the Owner, to reimburse the State
for its Response Costs are joint and several. In the event of the
insolvency or other failure of one of the Settling Defendants to
pefform the Work required.by this Consent Decree or to pay the_
-State’s Oversight Costs, the remaining Settling Defendant shall
complete the Work and pay such costs. In the event of the insolvency
or ofher failure of one of the Settling Defendants or Third—Party
Defendants, exceptiné the Owner, to pay the State’s Response Coste,
the remaining Settling Defendants or Third-Party Defendants,
excepting the Owner, shall pay such Response Costs.

7. Compliance With Applicable Law |

All activities undertaken by Settling Defendants'pursuant to
this Censent Decree shall be performed in accordance with the
requirements of all applicable federal and state iaws and
fegulations; Settling Defendants also must comnly with all
applicable or relevant and appropriate requirements of all federal

and state environmental laws as set forth in the ROD and the
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Operation and Maintenance Work Plan.
8. Permits

a. As provided in Section 121 (e) of CERCLA and Section
300.5 of .the NCP, no permit shall be required for any porﬁion of the
Work conducted entirely on-site. Where any portion of the Work
requires a federal or state permit or approval, Settling Defendanté
shall submit timély and complete applications and také all other
aétiOns nécessafy to obtain all such permits orlapprovals.

b. Delays in performance of Work or Additional. Work
covered by this Consent Decree due to the time taken for government
review shall not be considered a violation of this Decree or cou;wéd
toward the running of time limits under this Decree.

.c; This Consent Decrge is not,\and shall not be construed
to be, a permit issued pursuant to any federal or state statute or
rggulqtion.

9. _ ) | : -in-T

a. Within 15 days after the entry of this Consent Decree,.
the Owner shall record a certified copy of this Consent Decree with
the Recorder;s Office, Pickaway County,; State éf Ohio. Théreafter,
each deed, title, or dther instrument conveying an interest in the
property included in the Site shall contain a notice stating that the
property is subject to this Consent Decree and any lien retained b&
the State, and shall reference the recorded }ocgtion of the Consent
Decree and any restrictions applicable to the property under this
Consent Decree.

b. The obligations of the Owner with respect to the
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provision of access under Section VIII (Access) and compliance with
the deed restrictions set forth in Appendix D, shall be binding upon
such Owner and any and all persons who subsequently acquire any such
interesﬁ or portion Fhereof (hereinafter "Successors-in-Title").
Within 15 days afterlthe entry of this ConsentlDecree, the Owner
shall record at the Recorder's Office, Pickaway Coﬁnty, a_notice of
obligation to provide access under Section VIII (Access) and related
covenants, and a fully executed copy of the deed restrictions set
forth in_Appendix D hereto. .Each subsequent instrument conveying an
interest to any such-property included in the Site shall reference
the recorded lécation Sf such notice, deed.restrictiOns,.and
covenants appliéable to.the property.

c¢. The Owner'and any Successor-in-Title shall, at least 30
days prior to the conveyance of any such interest, givé written
notice of this Consent Decree to the grantee and Qritten notice to
Ohioc EPA and U.S. EPA of the proposed conveyance, including the name
and address of the grantee, and tﬁe date on which notice.of ;he
Consent Decree was given to the grantee. In the event of any sqch
conveyance, the'SeFtling Defendants' and Third-Party Defendants "
obligations underjthis Consent Decree, including such.obligations as .
are set forth in Section VIII to. provide or secure access, shall
continue to be met by the_Settling-DefendanFs and Third-Party
Defendants. In no event shall the conveyanée of ‘an interest in
property that includes, or-is a portion of, the Site release 6r
otherwise affect the liability of the.Settling Defendants and

Third-Party Defendants to comply with the éonsent Decree.

14



VI. PERFORHANCE OF THE WORK BY SETTLING DEFENDANTS

10. t of _ or.

All aspects_of'the Work to be performed by Settling Defendants
pursuant to Sections Vi (Pefformance of the Work by Settlin&
Defendants) and VII (Quality Assurance, Sampling and Data Aﬁaleis)
of this Consent Decree shall be under'the direction and supervision
of a qualified engineer, geologist, érchitéct,;or other individual,
with expertise in hazardous waste site investigations énd
vremediation. Thé Supervising Contractor is Cummings Riter
Consultants, Inc. .If at any time Settling Defendants probose to
change the Supervising Contracéor or Subcontractor, Settling -
Defendants sﬁall give such nptice to Ohio EPAIat a minimum of five

(5) days prior to initiating such change.

11. A.'i a W

a. Should Ohio_EPA‘determine that Additional Work is
necessary, Ohio EPA ma?”hotify Settling Defendants df the néed for
such Additional Work. Within twenty k20) working’days of réceipt of
such notification from Ohio EPA or as otherwise agreed by the Site
Coordinator, Settling Defendants shall prepare énd subﬁit to Ohio EPA
for review and approval a new or revised document incorporating the
Additional Work7' If Settling Defendants elect not' to pérforﬁ such
proposed Additional Wb;k, within fourteen_(14) calendar days from
receipt of notification from Ohio EPA of the need fo; Additional
Work, Settling Defendénts shall notify Ohio EPA in wfiting of: this

election, and Settling\Defendants shall institute dispute resolution

)
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mechanisms as set forth in Section XVII. Notwithstanding the
provisions of this paragraph; Work or Additional'Work needed to
address emergency situations shall be governed by Paragraph 32 of
this Consent Decree.

b. Should Settling Defendants determine that Additional'
Work is necessary, Settling Defendants shall, prior to pegformance'of
" the Additional Work, submit to Ohio EPA for approval their plan for
performing such Additional Wefk.

c. In the event that Additional Work is necessary for any
task described in this Consent Decree, and should Settling Defendants
elect to perform such Additional Work or be'directed.to perform such
Additional Work by this Court, the deadline for completing such
task(s) shall be extended by the amount of time required to perform
the Additional Work required, including the period.of time required
to:plén and/or obtain approval from the Ohio EPA for the performance
of such work. | | | o
VII. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

12. Settling'Defendents shall use quality assurance, quality
control, and chain of custody procedures for the Operation“and
Meintenance samples in accordance With the applicable provisions of
guidance documents which are either listed in Appendix B or are
referenced in the Operaﬁion and Maintenance Work Pian and QAPP, and
any subseéuent amendments to such guidance documents upon
notification by Ohio EPA te Settling DefendantS'of such amendment.
Amended guidelines shall apply-énly to procedures conducted after

such notification.

\
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13. If relevant to the proceeding, the Parties agree that
validated sampling data generated in accordance with the_QAPP,
incorporated by reference in Appendix A hereto and approved by Ohio
EPA shall be_admiésible as evidence, without objection, in any
proceeding'under this Decree.

14. Settling'Defendants shall ensure that Ohio EPA personnel
and its authopized representatives are 5110wed access at reasonable
times to all laboratories utilized by Settling Defendants in carrying
out this Consent Decree. Settling Defendants shall ensure that the
laboratories they utilize for the analysis of samples ;aken pursuant
to this Decree perform all analyses according to accepted U.S. EPA
methods. Accepted U.S. EPA methods consist of those methods which
are documented in the QAPP and any amendments made thereto during the
course of the performance of this Consent Decree. Settling
Defendants shall ensure that all laboratories which_they use for
analysis of samples taken pursuant to this Consenﬁ Décree participate
in a U.S. EPA or U.S. EPA-equivalent QA/QC program. °

15. Upon request, Settling Defendanﬁs shall allow split or
duplicate samples to be taken by Ohio EPA, U.S. EPA, and/df their
authorized representatives. Settling Defendants shall.notify Ohio
EPA and U.S. EPA hot less than twenty—eight (28) day; in advance of
any sample collection activity unless shorter notice is agreed to by
Ohio EPA. In addition, Ohio EPA and U.S. EPA shall have the right to
- take any additional samples that Ohio EPA or U.S. EPA deems
necessary. Upon request, Ohio EPA and U.S. EPA shall éllow-the

Settling Defendants to take split or duplicate samples of any samples
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taken as part of the oversight of the Settling Defendant's
‘performance of the Work provided that such split or duplicate
sampling does not delay sampling by Ohio EPA to a degree to which
Ohio EPA does not approve. The Ohio EPA states its intention, in the
normal course, to notify the Supervising'Contractor not. less than
fourteen days before collecting any samples, provided that failure to
give prior notice will not invalidate or limit use of samples by Ohio
EPA in any proceeding or subject Ohio EPA to sanction under this
Consent Decree or otherwise; and provided that despite the stated
intention, Ohio EPA retains all rights—of—entry and other.authorities
and rights set forth in R.C. §8§3734.07 and 3734.20 and referred to in
paragraph 18 of this Consent Deeree.

16. In addition to reporting requirements in the Werk Plan,
Settling Defendants shall submit to Ohio EPA two (2) copies of the
results of all sampling and/or tests or other data, reports, analyses
obtained or generated by or on behalf of Settling Defendants outside
the requirements of the Work-Plan-with respect to the Site and/or the
performance.of this .Consent Decree, unless Ohio EPA agrees otherwise.

17. Notwithstanding any provision of this Consent'Decree; the
State hereby retains all of its information gathering and inspection
authorities and rights, including enforcement actions related
thereto, under bERCLA, RCRA and any other applicable statutes or
regulations; |
VIII. ACCESS

18. Commencing upon the date of filing this Consent Decree,

Owner agrees to permit Settling Defendants, and their representatives
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and contractors, access at all reasonable times to the Site and to
any other property within the control of Owner to which access is
required for the purposes of performing the activities required to
comply with this Consent Decree. Commencing upon the date of filing
this Consent Decree, Owner also agrees to permit the State and the
United States, and their respective representatives, including Ohio
EPA , U.S. EPA, and their contractors, access at all reasonable times
to the Site and to any other property to which access is required for
the performance of this Consent Decree for the purposes of conducting
any activity related to this Consent Decree including, but not
limited to:

a. Monitoring the Work;

. b. Verifying any data or information submitted to Ohio
and/or the United States;

~e¢. ~Conducting investigations relating to contamination at
or near the Site;

d. Obtaining samples;

e. Assessing the need for, planning, or implementing
additional response actions at or near the Site;

f. Inspecting and copying records, operating logs,
contracts, or other docnments maintained or generated by Settling
Defendants or their agents, consistent with Section XXIII; and

g. Assessing cpmpliance.with this Consent Decree.
Settling Defendants and Third-Party Defendants also are bound by this
Paragraph to the extent that they control access to the Site or any

other property to which access is required for the performance of
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this Consent Decree.

19. To the extent that the Site or any other property to which
accesé is required for the performance of this Consent Decree is
owned or controlled by‘persons other than Settling Defendants or
Owner, Settling Defendants or Owner shall use best efforté to secure
from such persons access for Settling Defendénts, as well as for the
State and_the United States and their representatives, including, but
not limited to, their cohtractors, as necessary to effectuate this
Consenf Decree. For pﬁrposes of this Paragraph "best efforts"®
in;ludes the-payment of reasonable sums of money in consideration of
access. If any access required to complete the Work is not obtained
within 45 days of the date of filing this Consent Decree, or within
45 days of the date Ohio EPA notifies the Settling Defendants in
writing that additional access beyond that previbusly secured is
necessar?, Settling Defendants shall promptly notify the State, and
shall include in thaﬁ notification a summary of the steps Settling
Defendants have takén to attempt to ébtain accéss.' The State may, as
it deems appropriate, assist Settling Defendants or Owner in
obtaining access. Settling Defendants shall reimburse the State in
accordance with the procedures in Section XIII (Reimbursement), for
all costs incurred by the State in obtaining access. Owner shall not
be entitled to any compensation by other parties to this Consent
Decree for permitting access to the Site[ and to .any other property
controlled by Owner to which access is required for the performance
of this Consent Decree.

20. Notwithstanding any provision of this Consent Decree, the
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State retains all of its accéss authoritiés'and rights, including
enforcement authorities related thereto, under CERCLA, RCRA and any
other applicable statute or regulations. |
IX. REPORTING REQUIR T

21. -Settling Defendants shall submit to Ohio EPA Gas
Monitoring Documentation, Inspection_Documehtation, Maintenance
Activity Documentation,.and Site Safety Documentation as required by
the Work Plan.

22. Reports submitted by Settling Defendants shall describe to
Ohio EPA any change from the scheduleé in the approved Oﬁeration and
Maintenance Work Plan for the performance of any activity, including
but not limited to, data.collection and implementation of_wofk plans.

| 23. Upon the occurrence oﬁ any event during performance of the

Work that Settling Defendants are required to report pursuant to
Section 103 of CERCLA or Section 304 of thé Emefgency Plénning and
Cqmmunity Right>to-Know Act (EPCRA), Settling Defendants ﬁhall within
24 hours of the onset of such event orally notify (1) the Ohio: EPA
Site Coordinator, or the supervisor of the Ohio EPA Site Coordinator
if the Site Coordinator is not available, and (2) the Emefgeﬁcy
Response Unit, Ohio Environmental Protection Agency. Notification of
the Ohio EPA Site Coordinator or his or her superviSor is in‘addition
to the reporting réquired by CERCLA Section 103 or EPCRA Sectidn 304.

24. Within 20 days of the onset of such an event, Settling
Defenaants shall furnish to Ohib EPA and U.S. EPA a written report,
signed by the Settling Defendant's Subervising Contractor, setﬁing |

forth the events which occurred and the measures taken, and to be
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taken, in response thereto. Within.30 days of the conclusion of such
an event, Settling Defendants shall submit.a'report setting forth all
actions taken in response thereto. |
25. Settling Defendants shall submit 2 (two) copies of all

plans, reports, and data réquired by the Operation and Maintenance
Work Plan (Appendix A), or any othef apprqved plans, to Ohio EPA in .
accordance with the schedules set forth in such plans. Settling
Defendants simultaneously shall submit 2 (two) copies of all such
plans, repbrts and data to U.S. EPA.

‘ 26. All reports and other documents submitted by Setﬁling
Defendants to Ohio EPA and U.S. EPA which purport to document
Settling Defendants' compliance.with the terms of this Consent Decree

shall be signed by an authorized representative of the Settling

Defendants.
X. PROJECT/ SITE COORDINATORS

27. The némes, address and telephone number of Settling N
Defendants' Supervising éontractor’s Project Coordinator and
Alternéte Project Coordinator are Patrick F. O'Hara and Douglas E.
Spicuzza, respectively, both df Cummings Riter COnsultants) Inc., 339
Haymaker Road, Parkway Building, Suite 201, Monroevillg, Pennsylvania
15146, (412) 373-5240. 1If a Supervising Contractor’s Project
Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the successor will be given to the other
parties at least 5 Qorking-days before the changes occur, unless
impracticable, but in no event later than. the actual day the change

is made. The Settling Defendants' Supervising Contractor’s Project
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Coordinator shall have the technical expertise sufficient to
adequately overSee-all aspects of the Work and carry out the terms of
this Consent Decree. Settling Defendanns shall notify Ohio EPA in
wfiting of any subsequent Coordinator’s name, title and
qualifications. The-Sétnling Defendants' Supervising Contractor'’s
Project Coordinator shall not be an attorney for any of the Settling
Defendants in this matter. He or she may assign other |
representatiﬁes, including other contractors, to serve as a Site
representative for oversight of performance of daily operations
"during thé'Work. |

28. The State may designate representatives, including, but not
limited to Ohio EPA employees, and State contractors and consultants,
to observe and monitor the progress of any activity undertaken
pursuant to this Consent Decree. In addition, Ohio.EPA'é Site
Coordinator snall have authority,.donsistent with ﬁhe National
Contingency Plan, to halt any Work required by this Consent Decree
and to take any necessary response action when s/he determines that
conditions at the Site constitute an emergency situation or may'
present an immediate thfeat to public health or welfare ormthe'
environment due to reiease or threatened release of Waste Material.

29. Ohio EPA's Site Coordinator, U.S. EPA;s Project
Coorainator, and the_Settliné Defendants' Supervising Contractor’s
Project Coordinator will meet at tne earliest mutually agreeable
date, if a meeting is requested by any of the said coordinators.
XI. ASSURANCE OF ABILITY TO COMPLETE WORK

30. Within 30 days of entry of this Consent Decree, Settling"
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.Defendants shall establish and maintain finahcial security in the
amount of $1,9875,369 in one of the following forms:

| (a) A surety bond guaranteeing performance of the Work;

(b) One or more irrevocable letters of credit;

(¢) A trust fund;

(d) A guarantee to perform the Work by one or more parent
corporations or subsidiaries, or by one or more unrelated
corporations that have é substantial business relatio;ship with at
leést one of the Setﬁling Defendants; or -

(e) A demonstration that one of more of the'Se£tling
Defendants satisfies the requirements of O.A.C.§3745—55-45(F)..

.31. If Settling Defendants seek to demonstrate the ability to
'complete the Wofk through a guarantee by a third party pursuant to
Paragraph 30(d) of this Consent Decree, Settling Defendants shall
demonstrate that_the guarantor satisfies_the requirements of
O.A.C.§3745-55-45(F). If Settling Defendants seek to demonstrate
their ability to complete the Work by means of the finanéial test or
the corporate guarantee pursuant to Paragraph 30(d).or (e), they
shall resubmit.swofn statements conveying the informatidn ﬁéquired by
O.A.C.§3745455;45(F) annually, in accdrdanée with the following
provisions. Regardless of thg form of financial security chosen by
Settling Defendants, during the period in which Settling Defendants
are performing the Work under this Consent Decree, and within ninety
days after the close of their respective fiscal yeafs, Settling
Defendants shéll estimate the total cost of the Work that remains to

be done. If the value of the financial security established by
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Settling Defendants is greater than the present value of the total
estimated cost of the Work that remains to.be done, the Settling
Defeqdanté may submit a written reqgquest to the Director for a |
.reduction in.the amount of financial securiéy which has to be
maintained and, for a trust, a release of the amount in excess of the
current total estimated cost of the remaining Work. If the value of
the financial security established by Settling Defendants is less
than the total amount of the present value of the total estimated
cost of the Work that remains to be done, the Settling Defendants
shall, within ninety days after the close of their respective fiscal
years, increase the amount of financial security which has to be
maintained until it equals the present value of the_total estimated
cost of ﬁhe remaining Work. Within ten days after entry of this
Conéent Decree, each Settling Defendant shall notify Ohio EPA in
writing of date on which the fiscal year of the respective Settling
Defendant closes. If the fisqal yeér closing date changes, the
Settling Defendant shall notify the Ohio EPA of the change within
thirty'days after such change is made.

| Instruments used by the Settling Defendants as financial
assurance to comply with Paragraphs 30 and 31 of this Consent Decree
shall confo;m to the requirements of Seétion 3745-55-51 of the Ohio
Adminisﬁrative Code, except that such instruﬁents shall make
reference to pérforming the Work ﬁnder this Consent Decree in
;ubstitution of.references to closure and post closure.

In the event that Ohio EPA determines at any time that the

financial assurances provided pursuant to Paragraph 30(a), (b), (c),
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(d), or (e) are inadequate,'Settling Defendants shall,_within 30 days
of receipt of notice of Ohio EPA'S determination, obtain and present
to Ohio EPA for approval one of the forms of finahcial aésurance
listed in Paragraph 30 of this Consent Decree. Se;tling Defendants'
failure to demonstrate financial ability to complete the Work shall
not excuse performance of any activities reqﬁired under this Consent
Decree.
XII. EMERGENCY RESPONSE

32. In the event of any action or occurrence during the
performance of the Work at the Site which causes or threétens a
release of Wéste Material from the Site that constitutes an emergency
situation which presents an immediate threat to public health . or
welfare or the environment, Settling Defendants shall,'subject to
Paragraph 33, immediately take all appropriate action to prevent,
abate, or minimize such release or threat of release, apd shall
immediately notify the Ohio EPA Emergency Reéponse Unit, in Columbus,
' Ohio, and the Ohio EPA Site Coordinator, or, if the Site Coordinator
is unavailable, Settling Defendants shall notify the supervisor of
the Ohio EPA Site Coordinator. Settling Defendants also shall
provide such immediate notification -to phe U.S. EPA Project
Coordinator, or, if unavailable, the Alternate Project Coordinator.
Settling Defendants shall take such actions in consultation with the
Ohio EPA Site Coordinator or other available authorizea Ohio EPA
officer, and in accordance with all applicable provisions of the
Health and éafety Plan and any other applicable-plané or documents

developed pursuant to the Operation and Maintenance Work Plan. 1In
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the event that Settling Defendants fail to take appropriate response
action as required by this Section, and Ohio EPA takes such action
instead, Settling Defendants shall reimburse Ohioc EPA all costs of
the response action not inconsistent with the NCP pursuant to Section
XIII (Reiﬁbursement).

33. Nothing in the preceding Paragraphfor in this Conéent
Decree shall be deemed to limit any authority of the State to take,
direct, or order all appropriate action or to seek an order from the'
Court td protect human health and the environment or to prevent,
abate, reépond to, or minimize an actual or threateﬁéd félease of
Waste Material on, at, or from the Site.

XIII. REIMBURSEMENT

34. Settling Defendants and Third-Party Defendants, excepting
the Owner, shall:

a. Within 60 dayé of the entry of this Consent Decree, pay
td the State of Ohio $215,317.12 in settlement of all Response Costs:
incurred by the State through December 31, 1994, other than the State
of Ohio’s 10% share of the Remedial Action Costs incurred by U.S.
‘EPA. Payment shall be made in accordance with Paragraph 35 and/or
instructions to be provided by the State_of Ohio to Settling
Defendantslupon execution of the Consent Decree;

b. Within 60 daYs of receipt of an Ohio EPA billing
statement and cost itemization prepared in accordance with
subpafagfaph 34.e, pay to the State in the manner directed_above,
additional Response Costs incurred for the period from January 1,

1995 through the date of entry of this Consent Decree;
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c. Within 60 days of the entry of this Consent Decree, pay
to the State of Ohio its 10% share of the Remedial Action Costs
incurred by U.S. EPA, whicﬁ 10% share is in the amount of
$393,429.22;

d. Within 60 days of receipt of .an Ohio EPA billing
statement and cost itemization prepared in accordance with
subparégraph 34.e, Settling Defendants shall pay the State its
Oversight Costs incurred after the entry of thié Decree. Such
payment is in addition to the payments required under_Subparagraphs
a, b and c abéve, and will occur on én annual, or other périodic
basis.

e. Ohio EPA billing statements and cost itemizations will
be prepared in accordance with the invoice requirements of Ohio
Revised Code Section 125.01(B) and will contain the following
information, unless Ohio EPA billing pro;edures are instituted which
do not éllow for the generation of such information: name of
employee; brief and general description of task performed; hogrs
worked, direct and indirect charges, and overtime rates.

35. All payments under_this Section shall be made by”cofporate
check payable to "Treasurer, State of Ohio", and mailed to Matt
Sanders, or his successor at 30 East Broad Street, 25th floor,
Columbus, Ohio 43215-3428, and shall reference OEPA Number 165-0106 .
and OAG Case Number E1890032. Copies of check(s) paid pursuant to
this Section, and any accompanying transmittal letter(é),‘shall be
seﬁt to Edith Long, Fiscal Officer for Ohio EPA, Division of

Emergency and Remedial'Response; 1800 WaterMark Drive, P.O. Box 1949,
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Columbus, Ohio 43266 as provided in Secﬁion XXIV (Notices and
Submissions) .

36. Settling Defendants shall have a limited opportunity to
challenge the Costs billed pursuant to Subparagraphs 34 b-apd d, to
the extent the State has included Costs not incurred by the State in
connection with the Site or has otherwise made an accounting error.
Such objection shéll be made in writing within 30 days of receipt of
the bill and must be sent to the'State pursuant to Section XXIV
(Notices and Submissions), or any such objection shall be waived.
Any such objection shall specifically identify.the contesﬁed Costs
and the basis for objection. In the event of an objection, Settling
Defendants shall within the 60 day period pay all uncontested Costs
to the State in the manner described in Paragraph 35.
Simultaneously, such Settling Defendants shall establish an interest
bearing escrow account in a federally-insured bank duly chartered in
the State of Ohio and remit to thagiescrow accdunt funds equivalent
to the amount of the contested Costs. Settling Defendants shéll send .
to the State, as provided in Section XXIV (Notices and Submissions),
a copy of the fransmittal letter and check paying the uncontested
Costs, and a copy of the correspondence that establishes and funds
the escrow account, including, but not limited to, information
containing the identity of the bank and bank account under which the
escrow acéount is established, as well as a bank statemen; showing
the initial balance of the escrow account. Simultaneously with
establishment of the escrow account, Settling Defendants shall

initiate the Dispute Resolution procedures in Section XVII (Dispute-
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Resolution). If the State prevails in the dispute, within 5 days of
the resolution of the dispute, Settling Defeﬁdants shall pay the sums
due (with accrued interest) to the State in the manner described in
Paragraph 35. TIf the Settling Defendants prevail concerning any
aspect of the contested costs, such parties shall pay that portion of
the costs (plus associated accrued interest) for which it did not
prevail to the State in the manner described in Paragraph 35;
Settling Defendants shall be disburséd any balance of the esCcrow
account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedufes set forth in.Section
XVII (Dispute Resolution) shall be the exclusive mechanisms for
resolving disputes regarding the obligations under this Decree go
reimburse the State for its Costs.

37. In the event that the payments required by Paragraphs 34.a
and ¢ are not made within 60 days of the effective date of this
Consent Decree or the payments required by Paragraphs 34.b and d are
not made within 60 days of fhe Settling Defendants’ receipt of an
OEPA billing statement and cost itemization, the parties required to
make_such payments shall pay.interest on the unpaid baléncé at the
rate established pursuant to Section 131.02 of the Ohio Revised Code.
The interest on the unpaid balance of payments required by Paragraphs
34.a and ¢ shall begin to accrue on the 6lst day following the
effective date of this Consent Decree and interest on the unpaid
balance of payments required by Paragraphs 34.b and d shall begin to
accrue on the 61st-day following the Settling Defendants’ receipt of

an OEPA billing statement and cost itemization. Interest on any
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other Response Costs shall begin to accrue on the date payment of the
Response Costs are due in accordance with the applicable provisions
of the Consent Decree,vor, if there(are no applicable provisions
speéifying a due date, on the 61lst day following Settling Defendants’
receipt of the OEPA billing statement and cost itemization. Interest
shall accrue at the rate specified through the\date of the State’s
receipt of the required payment. Payments of interest made under
this Paragraph shall be in addition to such other remedies or
sanctions available to Plaintiffs by virtue of the failure by any
party to make timely payments under this Section. '
XIV. DEMNIFIC AND RA

38. The State does not assume any liability by entering into
this-Conseﬁt Decree or by virtue of any designation of Settling
Defendants as Ohio EPA's authorized representatives under Section
104 (e) of CERCLA. Settiing Defendénts shall indemnify, save and hold
harmless the State and its officials, agents, employees, contractors,
subcontractors, or representatives for of from any and all claims or
causes of action arising from, or on account of, acts or omissions of
Settling Defendants, their officers, directors, employeeé,"agents,
contractors, subcontractors, and any persons acﬁing on their behalf
or under.their control, in carrying out activities pursuant to this
Consent Decree, including, but not limited to, any claims érising
from any designation of Settling Defendants as EPA's authorized
representativeé under Section 104 (e) of CERCLA. Further, the'
Settling Defendants agree to pa? the State all costs it incurs

including, but not limited to, attorneys fees and other expenses of
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litigation and settlement arisihg from, or on account of, claims made
against the State based on acts or omissions of Settling Defendants,
their officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or undef their
control, in carrying out activities pursuant to this Consent Decree.
The State shall not be held out as & party to any contract entered
into by'br on behalf of Settling Defendants in carrying out
activities pursuant to this Consent Decree. Neither the Settling
Defendants, nor any such contractor shall be considered an agent of
the State. |

39. Settling Defendants waive all claims against the State for
damages or reimbursement or for set—off of any payments made.or to be
made.to the State, arising from or on account of any contract,
agreement, or arrangement between any one or more of Settling
Defendants and any person for_performance of Work on or relating to
.the Site, including, but not limited to, claims on‘account.of
constrﬁction delays. In_additionv‘Settling Defendants shall
‘indemnify and hold harmless the State with respect to ény and all
claims for damages or reimbursement arising from or on account of any
contract, agreement, or arrangement between any one or more of
Settling Defendants and any person for performance of Work on or
relating to the Site, including, but nbt limited to, claims on
account of construction delays.

40. No-iater than 15 days before commencing any on-site Work,

Settling Defendants shall secure, and shall maintain comprehensive

general liability insurance and automobile insurance with limits of
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$2 million dollars and $1 million dollars, respectively, combined
single'limit, naming as additional insured the State or Ohio EPA. In"
addition, for the duration ef this Censent Decree,-Settlinb
Defendants.shall satisfy, or shall'ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations regarding'
.the provision of worker's compensation insurance for all bersons
'pefforming_the Work on behalf of Settling Defendants in furtherance
of this Consent Decree. Prior to commencement of the Work under this
Consent Deeree, Settling Defendants shall provide to Ohio EPA
certificates of such insurance and a copy of eacn insuranee poiicy.
Settling Defendants shall resubmit such certificates and copies ,of
policies each year on the anniversary of the effective date of this
Consent Decfee. If Settling Defendants demonstrate by evidence
satisfactory to Ohio EPA that any contractor or subcontractor
.mainteins insurance equivalent to that described above, or insurance
.covering the same riske but in a lesser amount, then, with respect to
that contractor or subcontractor, Settling Defendants need provide
only that portion of the insurance described above which is not
maintained by the contractor or subcontractor. It is agreed that the
required-insurance may be supplied by an endorsement to an.existing
policy, including, without limitation, a blanket policy.
-oxv. DELAYS CAUSED BY FLOODING

41. In the event that any site activity, or other requirement
of this Consent Decree dependent'npon a site activity, is delayed or
may be delayed because of flooding or the residual effects of

flooding on_the Site, Settling Defendants shall notify the Ohio EPA

\
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. \
Site Coordinator within five (5). business days of the discovery of

such delay or potential delay. The notice shall specify the field
activity or other Consent Decree requirement that is being delayed or
potentially delayed and estimate the anticipated duration of the
delay. 1If Ohiq concurs with the estimate, the time for the
performance of the site activity or other requirement which is the
subject of said notiee shall be extended for a period equal to the
duration of the delay caused by flooding or the residual effects of
flooding on the site. Ohio EPA will not unreasonably withhold
concurrence. |

XVI. POTENTIAL FORCE MAJEURE

42, If eny event occurs-whieh causes or may cause a delay of
any requirement of this Consent Decree applicable to Settling
Defendants, Settling Defendants shall orally notify the Ohio EPA Site
Coordinator or, in her or his absence, the Ohio EPA Site
Coordinator’s Supervisor, within 96 hours of when'Settling Defendants
first knew or should have known that the event might cause a delay.
Settling Defendants also shall provide this oral notification to the
U.S. EPA Project Coordinator. Within five (5) days after this oral
notification, Settling Defendants snall provide in writing to Ohio
EPA, with a copy to U.S. EPA, an explanation.and description
detailing the anticipated length of the delay, the precise cause oOr
causes of delay, the measures taken and to be taken by Defendant to
prevent or minimize the delay and the timetable by which those
measures will be implemented. Defendant will adopt all reasonable

measures to avoid or minimize any such delay.
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43. In any action by the State of Ohio to enforce any of the
provisions of this Consent Decree, Settling Defendants may.faise at
that time a question of whether it is entitled to a defense that its
conduct was caused by reasons entirely beyond its control such as, by
way of example and not limitations, acts of God, strikes, acts of war
or civil disturbanees, or orders of any regulatory agency. While the
State of Ohio does not agree that.such a defense exists, it is,
however, hereby agreed upon by the parties that it is premature at
this time to raise and adjudicate the existence of such a defense and
that the apﬁropriate point at which. to adjudicate the exietence.of
such a defense is the time that an enfo;cement action, if any, is
commenced by Ohio. At that time the bufden of proving thaﬁ any delay
was or willlbe caused by circumstances entirely beyond the control of
Settling Defendants shall rest with Settling Defendants.'
Unanticipated or increased costs associated with the implementation
ef any action reduired by this Consent Decree, or changed financial
circumstances shall not conetitute'circuﬁstahces entirely beyond the
control of Settling Defendants, or serve as a basis for an extension
of time under this Consent Decree.

44. Failure by Settling Defendants to comply_with'the notice
requirements of Paragraph.42 shall render this Section void and of no
force and effect as to the particular incident involvea and shall
eonstitute a.waiver of Settiing Defendants’ right to request an
extension of its obligations under this Consent Decree based on such
incident. Acceptance of this Consent Decree without a force majeure

clause as to the State of Ohio does not constitute a waiver by
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Defendant of any riths or defenses it may have under applicable-law.
XVII. DI_SME.M%

45. Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procedures of this Section shall be
the exclusive mechanism to resolve disputes arising under of with
respect to this Consent Decree. However, the-procedures set forth in
this Section shall not apply to actions by the State to enforce
obligations of Settling Defendants if Settling Defendants have not
availed themselves of the opportunity to dispute the said obligation
in accordance with this Section. -

| 46. The Coordinators shall, whenever possible, operate by
consensus, and in the'eventlthat there is a disapproval'of any report
or disagreement abput the conduct of the Work performed under this
Consent Decree or Work Plan, or modified or additional work or
schedules required under this Consent Decree,the coordinators shall
have seven (7) days to negotiate in good faith in an éttempt to
resolve the differencés.

47. In the event that the Coordinators are unable to reach
consensus on the disapproval or disagreement in seven (7) days, then
each Coordinator shall reduce his/her position to written form within
seven (7) days of the end of the good faith negétiations referenced
above. The written Statements of Position on the matter in dispute
shall include but not be limited to, any factual data,_anélysis or
opinion supporting that position and any supporting documentation
relied upon by Settling Defendants. Those wéiﬁten étatemeﬁts shali

be immediately exchanged by the Coordinators.

' 36



48. Following thé exchange of the written Statements of
Positions, the parties shall have an additional seven (7) days to
resolve their:differences, If Ohio EPA'¢oncurs with the position of
the Settling Defendants, Ohio EPA\shall, when necessary, petition
this Court for modification of the Consent Decree to include
necessary extensions of time or variahces of required work. If Ohio
EPA does not cohqur with the position of the Settling Defendants,
Ohio EPA will resolve the dispute based upon and consistent with the
Consent Decree, the Work Plan, and State Law, and the fegulations
promulgated thereunder, the National Contingency Plan,'40 CFR Part
300 and any other applicable state'qr fédexal'l;;. Nothing in this
- Consent Decree shall be cbnstrued to allow any dispute by Séttling
Defendants regarding the validity of the ROD’'s provisions.

49 . The pendency of dispute resolutipn set forth in this
Section éhall not-affect the time period for compietion of Work to be
performed under.thiS-Consent Decree, except that upon\mﬁtual'
agreement of.the parties,_aﬁy time méy be extended as appropriate
under the circumstances. Such égreement will not be uhreasonably
withheld-by-Ohio.EPA.. Elements of Work not affected by the dispute
will be completed in accordance with the schedules contained in the
" Operation and Maintenance Work Plan. -

50. If Settling Defendants or Ohio EPA do not agree on a
resoiution of the dispﬁte within twenty-one (21) days, either party
may institute an action in this Court to resolve the dispute under
this Consent Decree. In this Court proéeeding, Settling Defendahts

shall have'thé burden of demonstrating by a preponderance of the
¢
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evidence that the decision by Ohio EPA is unlawful or unreasonable.

51. If either Ohio EPA or Settling Defendants believe that a
. dispute is nét a good faith dispute, or that a delay would pose or
increase 'a threat of hafm to the public or the environment, either
- party may petition the Couft for relief without following the dispute
resolution procedures of Paragraphé 45 through 48.

52. Within thirty (30) days of resolution of any dispute,
Settling Defendahts shail incorporate the resolution and final
determination into the Operation and Maintenance Work Plan, schedule
or procedures-and proceed to implement this Consent Decreé according
to the amended Work Plan, schedule or procedures.

53. In any dispute subject to dispute resolution, the paréies
may, by written agreement, modify the prdcedures of Paragraphs 45
through 53 above. |
XVIII. STIPULATED _PENALTIES

54. In the event the Settling Defendants'faillto meet any of
the requirements of this Consent Decree, the Settliﬁg Defendants
shall be immediately liable for-and shéll pay to the State the
following stipulated penalties for each day of violation of each
requirement:

a) For each day Settling'Defendants are late in submitting
the reports required pursuant to the Operation and
Maintenance Work Plan:
$250.00 for each day up to and including 10 éays;
$500.00 for each day from 11 through 30 days;
$1,000.00 for each day from 31 days.

Any éayment required under this paragraph shéll be paid by

corporate check, payable to the Treasurer of the State of Ohio, sent
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to: Matt Sanders, Administrative Assistant, or his successor at the
Ohio Attorney General’s Office, 30 East Broad Street, 25th Floor,
Columbus,-Ohio 43215—3428. All_stipulated penalties due under this
Section shall be paid within seven (7) days of the date of violation.-'

| 55. This Decree in no way affects, alters or diminishes the
right of the State-tO'pursue fufthér enforcement action and/or
penalﬁies for violétion of this Order or for future violations. The
payment of penalties shall not alter in any way Settling Defendants’
~obligation to complete performance of the Work required under this
Consent Decree. |
XIX. COVENANT NOT TO SUE BY PLAI TIFF

56. In consideration of the actions that will be performed and

the payments that will be made by the Settling Defendants and
Third-Party Defendants under the terms of this Consent Decree, and
except as specifically provided in Paragraph 57 of this Decree, the
State covenants not . to sue or to take administrative aétion against
.Settling Defendants and Tﬁird4Party Défendants for recovery of any
Costs related to the Site which were incurred b& the State prior to
~December 31, 1994. This covenant not to sue, as to any past Response
Costs.incurred on or after December 31, 1994, shall be effective as
to each such Response Cost upon Ohio EPA'S receipt of the
corrésponding payment of that Response Cost madg according to
Subparagraph 34 b. This covenant not to sue, as to Oversight Costs,
‘shall be effective as to each incremental Oversight Cost upon receipt
by Ohic EPA of each_corresponding payment of Oversight Costs méde

according to subparagraph 34.d. This covenant not to sue extends only

)

~
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to the Settling Defendants and Third-Party Défendants and does not
extend to any other person. This covenant not to sue does ﬁot apply
to violations of this Consent Decree. ' o

XX. GENERAL RESERVATIONS OF RIGHTS.

57, .a. The-covénant ﬁot to sue set forth above does not
pertain to any matters other than thosé expressly specified in
Paragrabh 56.. The State reserves, and this Conseﬁt Decree is without
prejudice_to, all rights agéinst Settling Defendants and Third-Party
Defendants with respect to all other matters, including but pot
'limited to:

| (1) claims based on a failure by Settling Defendants and

. Third-Party Defendants to meet a requirement of this
Consent Decree;
(2) liability arising from the past, present;_or future
disposal, release, or threat of release of Waste

Materials outside of the Site:

(3) liability for damages for injury to, destruction of,
or loss of natural resources;

(4) liability for response costs that have been or may be
incurred by the State of Ohio as a natural resources
trustee;

(5) criminal liability;
(6) liability for violations of federal or state law;

(7) liability for any corrective action, as that term is
used in Section 10.1 of the ROD, determined by Ohio
EPA to be necessary to address any groundwater
contamination from the Site, based on groundwater
monitoering conducted in accordance with the remedy
selected in the ROD;

(8) liability for any response actions taken or ordered,
or response or oversight costs incurred, by the State
following December 31, 1994 other than the Response
Costs and Oversight Costs provided for in this
Consent Decree; and '
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(
(9) 1liability for work beyond the scope of the Consent
Decree. .

b. Nothing herein shall in any way limit or restrict the
response and enforcement authority of the State to initiate
appropriate action, either judicial or administrative, under Sections
107, 121, and 310 of CERCLA, 42 U.S.C. §§9607, 9621 and 9659, or any
other provision of State or Federal law, against any person or entity-:
not a Party to this Consent Decree. Any claims or defenses which the
Plaintiff, Settling_Defendants, or Settling Third-Party Defendants
may have against any other person or entity not a Party télthis
Consent Decree, including, without limitation, claims for indemnity
or contribution, are expressly reserved.

58. In the event Ohio EPA determines that Settling Defendants
have failed to perform any provisions of the Work in an adequate or
timely manner, Ohio EPA ﬁay perform any and all portions of the Work
as Ohio EPA determines necessary. Settling Defendants may invoke the
procedures. set forth in Section XVII (Dispute Resolution) to dispute
Ohio EPA's determination that'Settling Defendants failed to carry oﬁt
a provision of the Work in an adequate or timely manner as unlawful
or unreasonable. Costs incurred by the State in perforﬁing the Work
pursuant to this Paragraph shall be considered Response Costs that
Settling Defendants shall pay pursuant to Section XIII
(Reimbursement) .

59. By her signatﬁre to this Consent Decree, the Owner
certifies to the best of her knowledge ana belief that.the

information she has given the government in the companion Case, No.
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C2-91-742 regarding t?e income and financial status of the estate of
John N..Bowers. is true, correct and completé. The State of Ohio
reserves all rights it may have to bring any action against the
Owner, and the covenant not to sue in Paragraph 56 of this Section
shall not be effective, if this information is not true, correct, and
complete.

60. Notwithstanding any other provision of this Cons?ét
Decree, the State retains all authority and reserves all rights to
take any and all responSe actions authorized by law. Nothing ‘in this
Consent Decree shall-constitute or be construed és a reléase or a
covenant not to sue regarding any claim or cause of action against
any person, firm, trust, joint venture, paftnership, corporation or
other entity not a signatory to this Consent Decree for any liability
it may have arising out of or relating to the Site, including but not
limited to liability from any Response Costs and Oversight Costs
unreimbursed by this Consent Decree. The State expressly reserves
the-right to sue any person other than Defendants, in connection witﬁ
the Site. |
XXI. EFFECT OF SETTLEMENT;: CONTRIBUTION PROTECTION

61. Nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person not
a party to this Consent Decree. The preceding sentence shall not be
construed to waive or nullify any rights that any person not a
signatory to this Decree may have under applicable law. Each of the
Parties exp:essly reserves any and all rights (including,-but not

limited to, any right to contributfon), defenses, claims, demands,
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and causes of action which each party may have with respect to any
matter, transac;ion, or 6ccurrence relating in any way to the Site’
against any person not a party hereto.

62. With regard to claims for contribution against Settling
Defendants and Third-Party Defendants for matters addressed in this
Conseht Decree, the Partieé hereto agree that the Settling Defendants
and Third-Party Defendants are entitled to such protection from
contribution actions or claims as is provided by CERCLA Section
113(£) (2), 42 U:s.C. §9613(f) (2).

The Settling Defendants and Third-Party Defendants agree that
with respect to any suit or claim for contribution brought by them
for matters related to this Consent Decree they will notify the State
in writing no later than 60 days prior to the initiation of such suit
or claim.

63. The Settling Defendants and'Third—Parﬁy Defendants also
agree that with respect to any suit or claim for contribution brought
against them for matters related to this Consent Decree they will
notify the State in writing within 10 days of service of the
complaint on them. In addition, Settling Defendants and Third-Party
Defendants shall notify_the State within 10 days of service or
receipt of any Motion for Summary Judgment and within 10 days of
receipt of any order from a court setting a case for trial.

64. In any subsequent administrative or judicial proceediﬁg\
initiated by the State for ingﬁnctive relief, recovery of response

costs, or other appropriate relief relating to the Site, Settling

Defendants and Third-Party Defendants shall not assert, and may not
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maintain, any defense or claim based upon the principles of waiver,
res judicata, collateral estoppel, issue preclusion, claim-splitting,
or other defenses based upon any contention that the cléims raised by
rthe State in the subéequent.proceeding were or should have been
brought in the instant case} provided, however, that nothing in this
Paragraph affects the enforceability of the covenants not to sue set
forth in Section XIX (Covenant Not to Sue by Plaintiff).

XXII. ACCESS TO INFORMATION

65. 'Settling Defendants shall provide to Ohio EPA and U.S.
EPA, upon request, copies of all documents and informatioﬁ within
their possession or control or that of their contractors or agents
relating to activities at the Site or to the performance of this
Consent Decrée, including, but not limited to, sampling, analysis,
chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents
or information related to the Work. Settling Defendants shall also
make available to Ohio EPA and U.S. EPA, for pﬁrposes of
inveétigation, information gathering or testimony, their employees,
agents, or representatives with knowledge of relevant facts
concerning the performance of the Work.

66. a. Settling Defendants,may assert business confidentiality
claims covering part or all of thé documents or information submitted
to Ohio EPA under this Consent Decree to the extent permitted by .and
in accordance with applicable State law or Seétioﬁ 104 (e) (7) of
CERCLA, 42 U.S.C. §9604(e)(7), and 40 C.F.R. §2.203(b). Documents or

information determined to be confidential by Ohio EPA will be
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afforded the protection specified in applicable State law or 40
C.F.R. Part 2,'Subpart B. If no claim of confidentiality accompanies
documents or information when they are submitted to Ohio ‘EPA, or if
Ohio EPA has notified Settling Defendants that the documents or
information are not confidential under the standards of applicable
State 13& or Section 104(e)(7) of CERCLA, the public may be given
access to such documents or information without further notice to
Settling Defendaﬂts. | ) |

b. Settling Defendants may assert that certain documents,
records and other information are pri&ileged under the |
attorney-client privilege or any other privilege recognized by state
or federal law. If Settling Defendants asseft such a privilege in
lieu of providing documents, they shall provide Plaintiff with the
following information, except to the extent_such information is
subject to a privilege recognized under federal or Statellawf (1)
the title of the document, fécord, or information; (2) the date of
the document, récord, or information; (3) the name and title of the
author of the document, record, or information; (4) the name and
title of each addressee and recipient; (5) a descriptidn of the
contents of the document, record, or information: and (6) the
privilege asserted by Settling Defendants. To the extent that
Settling Defendants assert that any of the informatiqn enumerated
aone is subject to a privilege recognized under federal or state
law, Settling Defendants shall identify the privilege asserted and

the claimed basis for the privilege. No documents, reports or other
]

information created or generated pursuant to the requirements of the-
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Consent Deéree éhall be withheld on the grounds that they are
privileged.

67. No claim of confidentiality.shall be made with respect to
any data, including, but not limited to, all sampling, analytical,
monitoring, hydrogedlogié, scientific, chemical, or engineering data,
or any other documents or_information evidencing conditions at or
around the Site.

XXIII. R NTT OF RECORDS

68. a. Each Settling Defendant and Third-Party Defendant
shall preserve and retain all records and aocuments_now ih its
possession or control or which come into its possession or control
that relate in any manner to the performance of the Work or liability
of any person fof response actions conducted and to be conducted at
the Site, regardless of any corporate retention policy to the
contrary for seven (7) years. Settling Defendants also shail
instruct their contractors and agents to pfeserve all documents,
records; and information of whateverlkind, nature or description
relating to the performance of the Work in the same manner and in
accordance with the same time échedule set forth in this Decree.

b. At the conclusion of the document retention period
specified in subparagraph 68.a, and all subsequent retention periods,
Settling Defgndants and Third—Party.Défendants shall notify the State
and the United ‘States at least 90 days prior to the destruction of
any such records or documents. In order to avoid piecemeal
notification of records destruction, Settling Defendants and Third-

Party Defendants shall give prior notification to the State of Ohio
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of the proposed destruction of redo:ds during and only during the
thirty déys after any anniversary of the entry of this Consent
Decree. Upon request by the State or the United States,-Settling
Defendants and Third-Party Defendants shall deliver in the manner
required by Ohio EPA any such records or documents to Chioc EPA and/or
U.S. EPA.
69. Settling Defendants and Third;Party Defendants may assert

that certain documents, records and other information are privileged
under the attorney-client privilege or any other.privilege recognized
 by federal or state law. If the Settling Defendants or Tﬁird—Party
.Defendants assert such a privilege, they shall provide Plaintiff with
;he following, except to the extent such information is subject to a
privilege recognized under state or féderal law: (1) the title of
the document, record, or informatioﬁ; (2) the date of the document,
record, or information; (3) thé name and title of the author of the
document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the éubject of the
docﬁment, record, or information: and (6) the privilege asserted. To
the extent that Settling Defendants assert that any of the’
_inférmation en@merated above is subject to a privilege recognized
under state or federal law, Settling Defendants shall identify the
privilege asserted and the claimed basis for the privilege. No
documents, reports or other information created or generated pursuant
to the requirements of the Consent Decree and no sampling or
analytical data concerning the Site shall be withheld on the grounds

that they are privileged.
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70. Each Settling Defendant énd Thifd—Party Defendant hereby
certifies, individually; that it has not altered, mutilated,
discarded, destroyed or otherwise disposed of any records, documents
or other information relating to its potential iiability regérding
the Site since notification of potential liability by the United
States or the State or the filing of suit against it regarding the
Site and that it has fully complied with any and all U.S. EPA
requests for infofmation pursuant to Sections 104 (e) and 122 (e) of
CERCLA and Section 3007 df RCRA.

XXIV. NOTICES AND SUBMISSIONS |

71. Whenever, under the terms of this Consent Decree, written
notice is required.to be given or a report or other document is
required to be sent by one party to another, it\;hall be directed to
the individuals at the addresses specified below, uniess those
individuals or their successors give notice of a change to the other
parties in writing. All notices and submissions shall become
incorporated by reference into aﬁd be an enforceable part of this
Consent Décree. All notices and submissions shall be considered
effective upon receipt, unless otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of\any
written notice requirement of ﬁhe Consent Decree with respeét to the
State, Ohio EPA, the Settling Defendants, and Third-Party Defendants
respectively. )

As to Ohio EPA:
Diana Bynum (or her successor)

Ohio EPA Site Coordinator
Ohio Environmental Protection Agency



Central District Office
2305 Westbrooke, Building C
P.O. Box 2198 '
Columbus, Ohio 43266-2198

and

Ohio EPA .
Attn: Technical and Program Support Section
Division of Emergency and Remedial Response
-Re: Bowers

P. O. Box 1049

Columbus, Ohio 43216-0149

As to the state of Ohio:

Bryan F. Zima (or his successor)

Assistant Attorney General

State of Ohio

Environmental Enforcement Section
30 East Broad Street, 25th Floor

Columbus, Ohio 43215-3428

As to the United States: .

Chief, Environmental Enforcement Section’
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Re: DJ # 90-11-2-345

and

" Director, Waste Management Division

United States Environmental Protection Agency
Region V S

77 W. Jackson Blvd.

Chicago, IL 60604-3590

As _to U.S. EPA:

David Wilson

-U.S. EPA Project Coordinator

United States Environmental Protection Agency
Region V : :

77 W. Jackson Blvd.

Chicago, IL 60604-3590
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As to the Settling Defendants:

. John W. Ubinger, Jr.

- Jones, Day, Reavis & Pogue
One Mellon Bank Center

500 Grant Street i
Pittsburgh, Pennsylvania 15219

Ross E. Austin

Senior Counsel

E.I. du Pont de Nemours and Compan:
Legal Department-Room 7016 '
1007 Market Street

Wilmington, Delaware 19898

Senior Counsel, Environmental Health & Safety
PPG Industries, Inc.

One PPG Place

Pittsburgh, Pennsylvania 15272

As to the Third-Party Defendants, except the Ownér:

Gary P. Gengel, Esqg. :

Popham, ‘Haik, Schnobrich & Kaufman, Ltd.
Suite 3300 _

222 South 9th Street

Minneapolis, MN 55402

A8 to the Owner:

John E. Bowérs, Esqg.
233 North Court Street
Circleville, OH 43113
XXV. EFFECTIVE DATE
72. The effective date of this Consent Decree shall be the date
upon which this\Consent Decree is entered by the Court, ekcept as
otherwise proyﬁded hereinl.
XXVI. RETENTION OF JURISDICTION
73. This Court retains jurisdiction over boéh the subject

matter of this'CQnsent Decree and Settling Defendants and Third-Party

Defendants - for the duration of the performance of the terms and

t
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provisions of this Consent Decree for the pdrpose of enabling any of
the Parties to apply to the Court at any time for such further order,
direction, and relief as may be necessary or.appropriate-for the
construction or modifiéation of this Consent Decree, or to effectuate
or enforce compliance with its terms, or to resolve disputes in
accordance with Section XVII (Dispute Resolution)‘hereof.

XXVII. APPENDICES |

74. All Appendices to this Conéent Decree shall become

incorporated by reference into and be an enforceable part of this
Consent Decree. The following appendices are attached td this
Consent Decree aﬁ the time of signing by the Parties:

“Appendix A" is the Operation and Maintenance Work Plan.

“Appendix B" is the Guidance Document List.

"Appendix C" is the map of the Site.

"Appendix D" contains deed restricti;ns applicable to the Site.
XXVIII. MODIFICATION

75. Schedules épecified in this Consent Decree for completion
of the Work may be-modified by agreement of Ohio EPA and Settling
Defendants. All such modifications shall be made in writing.
| 76. No material modifications shall be made to the Operation

and Maintenance Work Plan'without_written notification to and written
approval of the State and Segtling Defendants. Prior to providing its
approval to any modification, the State will provide the United
States with a reasonable opportunity to review and comment on the
proposed modification. Modifications that do not materially alter

that document may be made_by written agreement between Ohio EPA and
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Settling Defendants, after providing the United States with a
reasonable opportunity to review and comment on the proposed
modification. | . | |

77. Nothing in this Decree -shall be deemed to alter the Court's
power to enforce, supervise or approve modifications to this Consent
Decree.
XXIX. gguggulzz;_aggazzgug

78. Settling Defendants shall coopefate with Ohio EPA in
providing information regarding the Work and the Site to the public.
As requested by Ohio EPA,.Settling Defendants shall partiéipate in
the preparation of such information for dissemination to the public
which may be held or sponsored by Ohio EPA to explain activities at
" or relating to the Site.
XXX. | §l§ﬁAIQBLE§i§EBXLQE

79. Each undersigned representative of a Settlipg Defendant and
Third-Party Defendant to this Consent Decree and the Assistant
Attorney General for the Staté of Ohio Environmenfal Enforcement
Section certifies that she or he is fully authorized to enter into

the terms and conditions of this Consent Decree and to execute and

legally bind such party to this document.
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80. Each Settling Defendant énd Third-Party Defendant hereby
agrees not go oppose entry of this Consent Decree by this Court nor
to challenge any provision of this Consent Decree unless the State
has notified the Settling Défendahts aﬁd Third-Party Defendants in
writing that it no longer supports eﬁtry of the Consent Decree.

81. Each Settling Defendant and Third-Party Defendant shall
identify, on the attached signature page, the name, address and
telephone number of an agent who is authorized to.accept service of
process by mail on behalf of'thatﬁparty with respect to all mattgrs
arising under or relating to this Consent Decree. Settliﬁg
Defendants and Third-Party Defendants.hereby agree to accept service
in that manner and to waive the formal service requirements set forth
in Rule 4 of the Federal Rules of Civil Procedure and any applicable

local rules bf this Court.

SO ORDERED THIS _L DAY OF W , 1996.
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of State, ex rel. Montgomery v. E.T. du Pont de Nemours, et

al, (No. - _ , S.D. Ohio) relating to the Bowers Landfill

Superfund Site.

FOR THE STATE OF OHIO:

Date: %?67//74 Betty D. Montgomery

Attorney General of Ohio-

L X2

BRYAN_F. zIMa (©401053)

Assistant Attorney General

Environmental Enforcement

30 East Broad Street, 25th f1.
Columbus, Ohio 43215-3428
(614) 466-2766

Attorney for State of Ohio
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of State, ex rel. Montgomerv v. E.I. du Pont de Nemours, et
al., (No. . S.D. Ohio) relating to the Bowers Landfill

Superfund Site.

FOR: E. I. du Pont de Nemours § Co.
Name of Settling Party (Please Type)

Date: 7/16/96 . Ros£l1E. Austin = -7

Signature .

Senior Counsel
Title

1007 Market St. DROAR

Wilmingtoh, DE 19898
Address

If different from above, the following is the name and address
of the agent authorized to accept service on behalf of above-listed
party: ’

Name

Address

Prior notice to all parties shall be provided by the above-listed
party of any change in the identity or address of the above-listed
party or its agent for service of process.

A separate signature page must be sighed by each corporation,
individual or other legal entity that is settling with the
State. ' .
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THE UNDERSIGNED PARTY enters into this Consent Decree in. the

matter of State, ex rel. Montgomery v. E.TI. du Pont de Nemours, et

al. (No. _ , S.D. Ohio) relating to the Bowers Landfill
Superfund Site.

FOR: PPG Industries, Inc.
Name of Settling Party (Please Type)

— | .
. Date;\JUL/(/ //, /? yé) E. Kears Pollock

i natkre

Senior Vice President, Coatings & Resins
' Title

One PPG Place

Pittsburgh, PA 15272
Address

If different from above, the following is the name and address
of the agent authorized to accept service on behalf of above-listed
party: '

Anne H.'Foulkes

Name

One PPG Place

Pittsburgh, PA 15272
Address

Prior notice to all parties shall be provided by the above-listed
party of any change in the identity or address of the above-listed
party or its agent for service of process.

A separate signature page must be signed by each corporation,
individual or other legal entity that is settling with the
State. .
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of State, ex rel. Montgomervy v. E.I. du Pont de Nemours, et

al. (No. , S.D. Ohio) relating to the Bowers.Landfill

'~ Superfund Site.

FOR: Estate of John N. Bowers :
Name of Settling Party (Please Type)

Date: June 27, 1996 Ellen J. Bowers
Name (Please Type)

Slgnatur

Executrix
Title

127 West High Street

Circleville, OH 43113
Address

- If different ‘from above, the folldwing is the name and address
of the agent authorized to accept service on behalf of above-listed
party:

Name

. Address

Prior notice to all parties shall be provided by the above-listed
party of any change in the identity or address of the above-listed
party or its agent for service of process.

A separate signature page must be signed by each corporation,
individual or other legal entity that is settling with the
State.
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of State, ex rel. Montgomerv v. E.TI. du_Pont de Nemours, et

al. (No. _ , S.D. Ohib) relating to the Bowers Landfill

Superfund Site.

FOR: Georgia-Pacific Corporation
Name of Settling Party (Please Type)

Date: 7 /9")/ 46« Gordon R. Alphonso

’ ! Name _(Please Type)

Signature

Senior Counsel
Title

133 Peachtree Street, N.E.

Atlanta, Georgia 30303
Address

If different from above, the following is the name and address
of the agent authorized to accept service on behalf of above-listed
party:

Gary P. Gengel, Esq.
Name

Popham, Haik, Schnobrich & Kaufman

222 South Ninth Street
Address .
Piper Jaffray Tower, Suite 3300
Minneapolis, Minnesota 55402-3336
Prior notice to all parties shall be provided by the above-listed

party of any change in the identity or address of the above-listed
party or its agent for service of process.

A separate signature page must be signed by each corporation,
individual or other legal entity that is settling with the
State.

59



THE UNDERSIGNED PARTY enters into this Consent Decree in the .

matter of State, ex rel. Montgomery v. E.I. du Pont de Nemours, et

al., (No. . S.D. Ohio) relating to .the Bowers Landfill

Superfund Site.

FOR: General Electric Company
. Name of Settling Party (Please Type)

Date: July 10, 1996 - Ronald N. Cotman
Name (Pleaserype)

g§21«~__£152 N, =

Signature

General Manaoer - Envirorment,
Health & gafpry Department
Title

1975 Noble Road

Cleveland, Ohio 44112-6300
Address '

If different from above, the following is the name and address
of the agent authorized to accept service on behalf of above-listed

party:
Gary P. Gengey, IIL '
Popham, Haik, Schnobrich & Kaufman, Ltd

Name

Suite 3300, 222 South Ninth Street

Minneapolis, MN 55402
Address

Prior hotice to all parties shall be provided by the above-listed
party of any change in the 1dent1ty or address of the above- listed
party or its agent for service of process.

A separate signature page must be signed by each corporation,
individual or other legal entity that is settling with the
State.
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AppendiX' B

OHIO EPA AND U.S. EPA GUIDANCE DOCUMENTS

- Statement of Purp ose and Use of This Guidance Document List:

The purpose of this list of Ohio EPA and U.S. EPA policies, directives and guidance
documents is to provide a reference of the documents which provide essential direction
and guidance for conducting investigations, evaluating alternative remedial actions, and
designing and implementing selected remedial actions at sites for which the Division of
Emergency and Remedial Response has authority over such activities. Certain sites may
have contaminants or conditions which are not fully addressed by the documents in
this list. There is an evolving body of policy directives, guidance and research
documentation which should be utilized, as necessary, to address those conditions and
contaminant§ not encompassed by the documents in this list. For sites where activities
are conducted in response to an administrative or judicial order, this list would be an
attachment to the order and would govern the work conducted pursuant to it. When

" entering into or issuing an order for a particular site, Ohio EPA reserves the right to

modify this list to fully address the site conditions.

' OHIO EPA POLICIES AND GUIDANCE DOCUMENTS

L. Background Sampling Guidance, Final, Ohio EPA, Division of Emergency and
Remedial Response, July 26, 1991

2. Best Available Treatment Technologies (BATT) for Remedial Response Program
Sites, Ohio EPA Policy No. DERR-OQ—RR—OIG, Final, October 23, 1992

3. Guidelines and Specifications for Preparing Quality Assurance Project Plans, Ohio
EPA, Division of Emergency and Remedial Response, Policy No.
DERR-00-RR-008, March 1990

4. How Clean is Clean, Final, Ohio EPA, Division of Emergency and Remedlal
Response, Policy No. DERR-00-RR-009, July 26, 1991 '

5. Procedures for Evaluation of Response Action Alternatives and Remedy
Selection for Remedial Response Program Sites, Ohio EPA Policy No. DERR-00-
'RR-019, Final, October 23, 1992

6. Technical Guidance Manual for Hydrogeologic Investigations and Ground Water
Monitoring Programs, Oth EPA, Division of Drinking and Ground Waters, Final,
February 1995 .

Revised April 16, 1996



Ohio EPA/U.S. EPA Guidance Documents
Page 2 of 6

7.'

8a.

8b.

8c.

8d.

 8e.

Wastewater Discharges Resulting from Clean-Up of Response Action Sites
Contaminated with Volatile Organic Compounds, Ohio EPA Policy No. DSW-
DERR 0100.027, Final, September 22, 1994

_ Also, if there are any aquatic ecological concerns for the site under investigation

please consult the following Biological Criteria documents:

Biological Criteria for the Protection of Aquatic Life: Volume I. The Role of
Biological Data in Water Quality Assessment. Ohio EPA, Division of Surface
Water, 1987

Biological Criteria for the Protection of Aquatic Life: Volume II. Users Manual for -
Biological Field Assessment of Ohio Surface Waters. Ohio EPA, Division of
Surface Water, 1987 : :

Addendum to Biological Criteria for the Protection of Aquatic Life: Volume II.
Users Manual for Biological Field Assessment of Ohio Surface Waters Ohio EPA,
Division of Surface Water, 1989

Biological Criteria for the Protection of Aquatic Life: Volume III. - Standardized
Biological Field Assessment of Ohio Surface Waters. Ohio EPA, Division of
Surface Water, 1989 :

Rankin, E.T. 1989. The Qualitative Habitat Evaluation Index (QHEI): Rationale,
Methods, and Application. Ohio EPA, Division of Surface Water, 1990

- U.S. EPA GUIDANCE DOCUMENTS AND OTHER USEFUL GUIDANCE

9.

10.
10.

12.
13.

14.

CERCLA Compliance with Other Laws Manual - Part I, OSWER Directive
9234.1-01, EPA/540/G—89/006 August 1988, interim final

CERCLA Compliance w1th Other Laws Manual - Part II OSWER 9234.1-01,
EPA/540/G 89/006, August 1988, interim final

A Compendlum of Technologies Used in the Treatment of Hazardous Wastes,

EPA/625/8-87/014, September 1987
" A Rationale for the Assessment of Errors in the Sampling of Soils, EPA/600/4-

90/013, July 1990
Assessment of Technologies for the Remediation of Radioactively Contaminated
Superfund Sites, EPA/540/2-90/001, January 1990

Closure of Hazardous Waste Surface Impoundments, SW-873, September 1980
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Ohio EPA/U.S. EPA Guldance Documents
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15.
16.

17.

18.

19.
20.%
21.
22.*
23.

24.

25.

26.*
27.

28.

Conducting Remedial Investxga&ons/Feambxhty Studies for CERCLA Municipal
Landfill Sites, OSWER Dlrect1ve 9355.3-11, EPA/540/P-91/001, Feburary 1991

Data Quality Objectives Process for Superfund, Interim Final Guidance, OSWER

Directive 9355.9-01, EPA540-R-93-071, September 1993

Ecological Assessments of Hazardous Wastes Sites: A Field and Laboratory
Reference, EPA/600/3-89/013, March 1989 '

Ecological Risk Assessment Guidance for Superfund: Process for Designing and
Conducting Ecological Risk Assessments

- Exposure Factors Handbook, EPA/600/8-89/043, March '1990

Guidance for Remedial Actions for Contaminated Ground Water at Superfund
Sites, OSWER Directive 9283 1-2, EPA/540/G 88/003, December 1988, interim
final

Guidance for'Conduc-ting Remedial Investigation and Feasibility Studies under
CERCLA, Interim Final, OSWER 9355.3-01, EPA/540/G-89/004, October 1988

Guidance on Remedial Actions for Superfund Sites with PCB Contémination,
OSWER Directive 9355.4-01, EPA/540/G-90/007, August 1990

Guidance Document on the Statistical Analysis of Ground Water Monitoring
Data at RCRA Facilities, EPA, 1989

Guidance on Applying the Data Quality Objectives Process for Ambient Air
Monitoring Around Superfund Sites (Stages 1 & 2), EPA/450/4-89/015, August
1989

Guidance for Data Usability in Risk Assessment, OSWER Directive 9285 .7-05,
EPA/540/G-90/008, October 1990, interim final

Guide for Decontaminating Buildings, Structures, and Equipment at Superfund
Sites, EPA/600/2-85/028, March 1985 '
Guide for Conducting Treatability Studies Under CERCLA: Soil Vapor
Extraction, EPA/540/2-91/019A, September 1991, interim guidance

Guide for Conducting Treatability Studies Under CERCLA: Aerobic
Biodegradation Remedy Screening, EPA/540/2-91/013A, July 1991, interim
guidance
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29.  Guide for Conductmg Treatability Studies Under CERCLA, EPA/540/2 89/058,
December 1989, interim final

30. Handbook - Permit Writer's Guide to Test Burn Data - Hazardous Waste
Incineration, EPA/625/6-86/012, September 1986

31.* Handbook - Quality Assurance/Quality Control (QA/QC) Procedures for
Hazardous Waste Incineration, EPA/625/6-89/023, January 1990

32. Handbook - Dust Control at Hazardous Waste Sites, EPA/540/2-85/003,
November 1985

33.* Handbook - Guidance on Setting Permit Conditions and Reporting Trial Burn
Results - Volume II of the Hazardous Waste Inc¢ineration Guidance Series,
EPA‘/625/6-89/019 January 1989

34. Handbook on In Situ Treatment of Hazardous Waste Contammated So1ls
EPA/540/2-90/002, January 1990,

35. Handbook for Stabilization/Solidification of Hazardous Wastes, EPA/540/2-

- 86/001, June 1986 -
36. Handbook - Hazardous Waste Incineration Measurement Guidance Manual -
 Volume III of the Hazardous Waste Incineration Guidance Series, EPA/625/6-

89/021, June 1989

37. Leachate Plume Management, EPA/540/2-85/004, November 1985

38. . Preparation Aids for the Development of Category 1 Quality Assurance Prolect
Plans, EPA/6008-91-003, February 1991 »

39.  Quality Assurance/Quality Control Guidance for Removal Activities: Sampling
QA/QC Plan and Data Validation Procedures,Interim Final, EPA/540/G- 90/004
April 1989 :

40. RCRA Ground Water Monitoring Technical Enforcement Guidance Document
(TEGD), OSWER Directive 9950.1, September 1986 :

41. Risk Assessment Guidance for Superfund: Volume I - Human Health Evaluation
Manual (Part A), Interim Final,_EPA/540/ 1-89/002, December 1989

42. Risk Assessment Guidance for Superfund: Volume I - Human Health Evaluation

Manual (Part B), "Development of Risk-based Preliminary Remediation Goals,"
OSWER Directive 9285.7-01B, December 1991, Interim
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43.

44,

45..

46.*
47.
48.
49.
50.*
51.
52.
53.%
54.%

55.

Risk Assessment Guidance for Superfurid Volume II -Environmental Evaluation
Manual, OSWER Directive 9285 7-01, EPA/540/1-89/001 A, March 1989, interim
final

Risk Assessment Guidance for Superfurid: Volume I - Human Health Evaluation
Manual, Supplemental Guidance: "Standard Default Exposure Factors," OSWER

: Directiv_e 9285.6-03, March 1991, interim final

Risk Assessment Guidance for Superfund: Volume I - Human Health Evaluation
Manual (Part C), "Risk Evaluation of Remedial Alternatives," OSWER Directive
9285.7-01C, December.1991, Interim

Seminar Publication --Requirements for Hazardous Waste Landfill Design,
Construction, and Closure, EPA/625/4-89/022, August 1989

SW 846, Test Methods for Evaluating Solid Waste, 3rd Edmon and appropriate
updates, November 1986.

Stabilization/Solidification of CERCLA and RCRA Wastes - Physical Tests,
Chemical Testing Procedures, Technology Screening and Field Activities,
EPA/625/6- 89/022 May 1989

Standard Methods for the Examination of Water and Wastewater, Amerlcan
Public Health Association, 18th Edition, 1992

Superfund Remedial Design and Remedial Action Guidance, OSWER 9355.0-4A,.
June 1986

Superfund Exposure Assessment Manual, OSWER Directive 9285.5-1,
EPA/540/1-88/001, April 1988 :

Superfund Ground Water Issue: Ground Water Sampling for Metals, EPA/540/4-
89/001, March 1989

Technical Guidance Document: Final Covers on Hazardous Waste Léﬁdﬁlls and
Surface Impoundments, EPA/530-SW-89-047, July 1989

Technical Guidance Document: Inspection Techniques for the Fabrication of
Geomembrane Field Seams, EPA/530/SW-91/051, May 1991

Technical Guidance for Corrective Measures - Subsurface Gas, EPA/530-SW-88-
023, March 1985
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56. Technical Guidance Document: Construction Quality Assurance a-nd Quality
Control for Waste Containment Facilities, EPA/600/R-93/182, September 1993

57.  U.S. EPA Integrated Risk Information System (IRIS) Data Base

58. U.S. EPA Health Effects Assessment Summary Tables, Office of Emergency &
Remedial Response, published annually

59. U.S. EPA Contract Laboratory Program National Functional Guidelines for |
Inorganic Data Review, EPA-540/R-94-013, February 1994 :

60. US EPA Contract Laboratory Program National Functional Guidelines for
Organic Data Review, EPA-540/R-94-012, February 1994

Notes:
Documents and guidances denoted by an asterisk (*) ;lre those which may be
important to the Remedial Design/Remedial Action phase of a project -but
generally will have limited relevance to the Remedial Investigation/Feasibility
Study process.

2) This list of guidance documents is updated periodically. You should check with

Ohio EPA to verify that this list is the most current available.

\
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BOWERS' DEED RESTRICTIONS

The record owner, Ellen J. Bowers as Executrix for the Estafe of John N.
Bowers (“Owner”), heréby imposes restrictions on the real property, which real
- property includes the Bowers Landfill Superfund Site and adjacent.property, and
which real property is located in rural Pickaway County, Ohio, approximately 2.5
miles north of the City of Circleville, Ohio (héreafter ”the_Reai Property”). The

Real Property is more fully described as follows:

Situated in the TOWI‘IShlp of Circleville, County of Pickaway, State of Ohio
and being part of Fractional Section 3, Township 4, Range 22 bounded and described
as follows: _

Being part of the residue of the 202 acres and 4 pole tract conveyed to John N.
- Bowers by deed recorded in Deed Book 156, Page 339 in the Pickaway County
Recorder’s Office.

Begmmng at a 1/2" rebar found in the North line of section 3 being
Northwest corner of a 3.16 acre tract of S. & D. Properties, Inc. and said to be 931.52
westerly from the point of intersection of the North line of Section 3 with the
centerline of Island Rd; thence with the West line of said 3.16 acre tract S7°20°49” E.

. 156.34 feet to an iron pin found at the Southwest corner to said 3.16 acre tract; thence
on a new line $17°15'58”E. 526.56 feet to an iron pin found at the corner of S. & D.
Properties, Inc. 6.449 acre tract; thence with the West line of same S14°24'57” E.
627.23 feet to an iron pin found at the Southwest corner of said 6.449 acre tract;
thence with nine new lines through said tract the following calls; $13°40'48” E.
340.79 feet to an iron pin set; thence 525°3810” E. 134.52 feet to an iron pin set;
thence $11°26°06” E. 426.80 feet to an iron pin set; thence S21°27'56"” E. 494.61 feet to
a 3" steel fence post; thence N59°0719” W. 734.20 feet to an iron pin set; thence
N74°32'05” W. 288.44 feet to an iron pin set; thence N46°51°53” W. 395.10 feet to an

- iron pin set; thence N29°1627” W. 1220.48 feet; thence N 17°3223” W. 917.67 feet to
a 1/2” x 15” long bolt found on the East bank of the Scioto River being in the North
line of Section 3 and the above referenced 202 acres and 4 pole tract; thence with said
North line 587°07°10” E. 1334.66 feet t0 the place of beginning. Containing 60.404
acres, more or less. Subject to all existing valid rights-of-way of record.

The following restrictions are imposed upon the Real Property, its present

and any future owners (including the heirs to the Estate of John N. Bowers), théir



authorized agents, assigns, employees or persons acting under their direction or
control, for the purposes of protecting public health and the environment,
preventing interference with the performance and the maintenance, of any
response action selected and/or undertaken.by the United States Environmental
Protection Agency (“U.S. EPA”), or any action under the oversight of U.S. EPA
and/or the Ohio Enviroﬁmental Protection Agency (”OEPA”), pursuant to Section
104 of the Comprehensive Environmental Response, Compensation and Liability
Act of 1980, (CERCLA) as amended by the Superfund Amendments and
Reauthorization Act (SARA), 42 US.C. Section 9601 et seq. Specifically, the
following deed restrictions shall apply to the Real Property:

A.  There shall be no consumptive or other use of the groundwater
underlying the Real Property that.could cause exposure of humans or animals to the
groundwater underlying the Real Property;

, B. There shall be no use of, or activity at, the Real Property that may interfere
with, damage, or otherwise impair the effectiveness of any response action (or any
component thereof, including, without limitation, operation and maintenance of
such response action) selected and/or undertaken by U.S. EPA and/or Ohio
Environmental Protection Agency (Ohio EPA), or any party acting under the
oversight of U.S. EPA and/or Ohio EPA, except with the written approval of U.S.
EPA, and Ohio EPA, and consistent with all statutory and regulatory requirements;

C. There shall be no residential, commercial, agricultural or recreational
use of the Real Property including, but not limited to, any construction of
‘residences, excavation, grading, filling, drilling, mining or other construction or
development, farming, placing of any waste material at any portion of the property
or any other activity. Upon the written request of Owner, the Ohio EPA, in its
 unreviewable discretion, may provide written permission to Owner for recreational
use of the Real Property, subject to any limitations established by Ohio EPA,
provided that no permission allowing a use shall override a prohibition against
such use established by the U.S. EPA, or otherwise established by federal, state or
local law.

D. There shall be no use of the Real Property that would allow the

2



continued presence of humans at the Real Property, other than any presence
necessary for implementation of any response actions (or any component thereof,
including, without limitation, operation and maintenance of such response action)
selected and/or undertaken by U.S. EPA and/ or the Ohio EPA, or any party acting
under the oversight of U.S. EPA and/or OEPA, including such response actions
taken by other responsible parties under a ]ud1c1al or administrative order. A
prohibited use of the Real Property includes, but is not 11m1ted to, recreational use;

E. There shall be no installation, removal, construction or use of any
- buildings, wells, pipes, roads, ditches or any other structures or materials at the Real
Property except as approved, in writing, by Ohio EPA and U.S. EPA; and

F. There shall be no tampering with, or removal of, the containment or
monitoring systems that remain on the Real Property as a result of the performance
of any response action (or any component thereof, including, without limitation,
operation and maintenance of such response action) which is selected and/or
undertaken by U.S. EPA and/or the Ohio EPA, or any party acting under the
oversight of U.S. EPA and/or OEPA

The obligation to implement and maintain the above restrictions shall run
with the land and shall remain in effect until such time as the Ohio EPA files with
‘the Court a written certification stating:

1. The response action required at, under or adjacent to the Real Property
by any consent decree or judicial or administrative order, entered pursuant to
CERCLA, has been fully performed;

2. No other response actions are planned for the Real Property; and

3. The above restrictions are no longer necessary to meet the purposes of
the consent decree filed in State of Ohio ex rel. Betty D. Montgomery v. E.I. DuPont

De Nemours and Company, et. al, Case No.CZ_76- 7%3 United States District Court
for the Southern District of Ohio.

FOR THE ESTATE OF JOHN N. BOWERS:

ELLEN J. BOWERS, as Executrix of The Estate
of John N. Bowers
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IN WITNESS WHEREOF, has caused these Deed Restrictions to be executed this __

day of : | , 1996.

. STATE OF OHIO, PICKAWAY COUNTY Sworn to and subscribed before me, a

Notary Public in and for said State and County this___ day of

1996.

NOTARY PUBLIC
MY COMMISSION EXPIRES:






